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3The State Bar also charged that this same conduct violated respondent’s statutory
duty, under section 6068, subdivision (a), to support the laws of the United States and this
state, but the hearing judge dismissed the charge as duplicative of the section 6106 violation. 
(See In the Matter of Whitehead (Review Dept. 1991) 1 Cal. State Bar Ct. Rptr. 354, 369.) 
The State Bar does not challenge this dismissal on review, and we adopt it on de novo
review, but clarify that it is with prejudice (Rules Proc. of State Bar, rule 261(a)).
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In light of the found acts of moral turpitude,3 the hearing judge recommended that

respondent be suspended from the practice of law for two years, that execution of the

suspension be stayed, and that respondent be placed on probation for two years with

conditions, including that he be actually suspended during the first sixty days of his probation

and until he makes restitution to the credit card company that he has still not repaid.  The

hearing judge also recommended that, while respondent is on probation, he be ordered not to

gamble and to attend Gamblers Anonymous meetings at least two times a week.

On review, respondent asserts the following four points of error:  (1) that the evidence

is insufficient to warrant discipline; (2) that the hearing judge’s decision is void because it

was not timely filed and because it was, according to respondent, not properly served on him;

(3) that the hearing judge’s recommended restitution requirement is illegal; and (4) that there

is no rational basis to support the hearing judge’s recommended requirement that respondent

attend Gamblers Anonymous meetings.  If we sustain either or both of his first two points of

error, respondent requests that we reverse the hearing judge’s decision and dismiss this

proceeding.  If we do not sustain either of his first two points, respondent alternatively

requests that we modify the hearing judge’s discipline recommendation to delete either or

both of the requirements that respondent make restitution to his unpaid creditor and that he

attend Gamblers Anonymous meetings.  



4All further references to rules are to these Rules of Procedure of the State Bar unless
otherwise indicated.
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The State Bar argues that all of respondent’s points of error are meritless and urges us

to adopt the hearing judge’s findings and discipline recommendation.

After independently reviewing the record (Cal. Rules of Court, rule 951.5; Rules Proc.

of State Bar, rule 305(a);4In re Morse (1995) 11 Cal.4th 184, 207), we agree with and sustain

respondent’s fourth point of error in which he contends that there is no rational basis to

support the recommendation that he be ordered to attend Gamblers Anonymous meetings, but

we reject his other three points of error.  We adopt the hearing judge’s findings of fact (with

minor modifications) and conclusion that respondent is culpable of violating section 6106 as

charged.  In addition, we adopt the hearing judge's conclusions as to aggravating and

mitigating circumstances.

Because there is no basis to support the recommended requirement that respondent

attend Gamblers Anonymous meetings, we delete that requirement from the hearing judge’s

discipline recommendation.  We also independently delete from the hearing judge’s

discipline recommendation the provision recommending that respondent remain on actual

suspension until he makes restitution to the credit card company that he has still not repaid

and, instead, recommend that respondent be required to make restitution to that company

within the first 90 days of his probation.  With these two modifications and a few additional

modifications of a minor nature, we adopt the hearing judge’s discipline recommendation.
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I.  The Evidence Is Sufficient to Warrant Discipline.

After independently reviewing the evidence, we adopt the hearing judge’s findings of

fact with minor modifications and hold that the evidence is sufficient to warrant discipline. 

Accordingly, we reject respondent's first point of error.

The key issue in this proceeding is whether, from May 28, 1994, to July 4, 1994,

respondent made charges and obtained cash advances on two credit cards totaling $19,327

without intending to repay the charges and advances.  Unquestionably, the act of borrowing

money without intending to repay it is dishonest and involves moral turpitude.  Section 6106 

provides that an attorney’s commission of an act of dishonesty or of an act involving moral

turpitude or corruption is the basis for the attorney’s suspension or disbarment regardless of

whether the attorney committed the act while acting in the capacity of an attorney or while

engaged in the practice of law.

At least in the absence of an admission by the attorney, proving that he or she

borrowed money without intending to repay it is rarely, if ever, capable of being proved with

direct evidence.  Such intent may be proved by direct or circumstantial evidence.  (Geffen v.

State Bar (1975) 14 Cal.3d 843, 853, citing Zitny v. State Bar (1966) 64 Cal.2d 787, 792.) 

Likewise, an attorney’s culpability is not required to be established by direct evidence;

circumstantial evidence is sufficient so long as it is clear and convincing. (Medoff v. State

Bar (1969) 71 Cal.2d 535, 550-551; Utz v. State Bar (1942) 21 Cal.2d 100, 103 [“charges of

professional misconduct may be established upon circumstantial evidence”].)

In the present proceeding, the only direct evidence on the issue of whether or not

respondent intended to repay the $19,327 in credit card debts at the time he incurred them is
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respondent’s testimony.  Respondent testified that, when he made the charges and obtained

the cash advances totaling $19,327, he intended to repay them in full with either his gambling

winnings, his earned income, or both.  He also testified that, at the time he incurred the debts,

he had sufficient “liquid resources” with which to repay them in full.  In addition, respondent

asserts that, at the time, his home was worth more than $100,000 and that his mortgage

balance was only $69,373 so that he had home equity of a little more than $30,000.

In his decision, the hearing judge did not expressly state whether he believed or

rejected respondent’s testimony that he intended to repay the credit card debts when he

incurred them.  Nonetheless, because the hearing judge found that respondent incurred the

credit card debts without intending to repay them, it is clear that he rejected respondent’s

testimony, albeit implicitly.  After independently reviewing the record and giving deference

to the hearing judge’s implicit rejection of respondent’s testimony (rule 305(a)), we also

reject respondent’s testimony that he intended to repay the $19,327 in credit card debts when

he incurred them.  Of course, our rejection of respondent’s testimony does not, in itself,

create affirmative evidence to the contrary.  (In the Matter of Anderson (Review Dept. 1997)

3 Cal. State Bar Ct. Rptr. 775, 785, and cases there cited.)

Because we have rejected respondent’s testimony and because there is no other direct

evidence in the record regarding whether or not respondent intended to repay the $19,327 in

credit card debts when he incurred them, we must review the record and determine whether

the hearing judge’s findings that respondent incurred the debts without intending to repay

them is supported by clear and convincing circumstantial evidence.  Because we find such

clear and convincing evidence, we shall adopt the hearing judge’s findings.



5According to respondent, he never received his California CPA license because he
did not want to complete the accounting experience requirement (i.e., the requirement that he
practice public accounting under the supervision of a licensed CPA for a specified number of
years).
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From approximately late 1983 to early 1992, respondent practiced law in a law firm or

partnership type of practice.  Then, in April 1992, he began practicing law as a sole

practitioner.  Respondent’s practice is primarily criminal defense.  He is a State Bar certified

specialist in criminal law.

Even though respondent was never licensed as a Certified Public Accountant (CPA)

in California, he took and passed the California CPA Examination before he incurred the

$19,327 in credit card debts.5  Furthermore, before he incurred the credit card debts in

question, respondent was licensed as a CPA in the Philippines.  In addition to his extensive

knowledge of accounting and financial matters as evidenced by his passage of the California

CPA Examination and CPA licensing in the Philippines, respondent is and was before he

incurred the questioned credit card debts very sophisticated in accounting and financial

matters.  Respondent was formerly employed as the chief accountant for Longs Drug Store;

district accountant of East Bay Municipal Utility District; director of finance and accounting

of the Federal Land Bank in Berkeley; and a director, treasurer, chief accountant, and vice

president of various major corporations in the United States including Bicoastal Financial

Corporation, a corporate “trading company” that has purchased other companies for as much

as $1.6 billion.
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In addition, respondent is a “twice-certified college instructor” and has taught part-

time at a community college in California for many years -- both before and after he incurred

the questioned credit card debts.

Respondent claims that his gambling was limited to playing blackjack, that he

gambled only in various Nevada casinos, and that he went gambling no more than three or

four times a year except in 1994 when he went at least ten times from January to July 4.  In

respondent’s related bankruptcy proceeding, which is discussed below, he testified that he

went gambling at Nevada casinos at least once or twice a week in May to July of 1994.

Respondent also testified that he usually took with him $5,000 or $10,000 in cash for

gambling each time he went to Nevada and that he once took as much as $24,000.  When

respondent would lose all of the gambling money he took with him, it would ordinarily not

upset him.  He opines that a $2,000 to $3,000 gambling loss at Lake Tahoe or Las Vegas was

the equivalent to the cost of a boat cruise for him and his wife.

Respondent claims that, except in 1994, he has always been able to pay his debts

(including his gambling debts).  In fact, before the summer of 1994, respondent routinely

paid off large credit card balances in full when he received the bills (according to respondent,

he did this to avoid having to pay any interest); he did not ordinarily make installment

payments.  On July 20, 1994, respondent filed a voluntary petition for bankruptcy under

chapter 7 of the Bankruptcy Code in which he sought to discharge $57,054 in debts (almost

all of which were gambling debts).  As we understand respondent’s position, respondent was

forced to file for bankruptcy at the age of 54  because of a “free fall” that he experienced at

the blackjack tables in late May 1994 to early July 1994.  From the record, respondent’s “free



6A marker is the functional equivalent of a cash advance from a casino.  Casinos do
not make actual cash advances (i.e., advances of United States currency); instead they issue
casino chips that have specific dollar amounts assigned to them, which they accept in lieu of
cash when the borrower places a bet.

7Respondent states on form 7 of his bankruptcy petition that this figure of $111,000 is
an estimate of his gambling losses based on a method he denominates as “a net worth
method.” 
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fall” may appropriately be described as a losing streak during which he lost tens of thousands

of dollars. 

The record does not disclose how much money respondent actually lost during his

“free fall.”  Presumably, this is because respondent failed to keep records of his winnings and

losses.  What the record does disclose is that, during the 12-month period preceding his

bankruptcy filing, respondent repaid at least $114,611 in gambling debts, which is calculated

as follows:   (1) approximately $62,111 in cash advances that respondent obtained on his

credit cards (see Exhibit B to respondent's “Appellant's Opening Brief”); and (2) $52,500 in

“gambling markers” from three Nevada casinos (see Exhibit C to respondent's “Appellant's

Opening Brief”).6  In addition, the record establishes that respondent incurred gambling

losses of at least $111,000 during that same 12-month period.7  The record does not clearly

disclose whether this $111,000 in gambling losses includes all or part of the $57,054 in debts

that respondent listed for discharge on his bankruptcy petition.

In addition, the record discloses that respondent incurred the $57,054 in debts that he

listed on his bankruptcy petition during a 37-day period from May 28, 1994, to July 4, 1994. 

Of this $57,054 in listed debts, $25,000 was for gambling markers from three Nevada casinos

and the remaining balance of $32,054 was for debts he incurred on four of his credit cards. 
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Of the $32,054 in credit card debts, approximately $30,464 was for cash advances and related

charges and fees and approximately $1,590 was for miscellaneous charges and purchases. 

According to respondent, he did not borrow the $25,000 in gambling markers until after he

had obtained the cash advances totaling approximately $30,464 and lost them gambling.

After respondent filed for bankruptcy, three of the four credit card companies filed

adversarial proceedings against him in bankruptcy court alleging that his debts to them were

nondischargeable under title 11 United States Code section 523(a)(2)(A) (hereafter section

523(a)(2)(A)).  Section 523(a)(2)(A) provides that debts incurred by false pretenses, false

representations, or actual fraud are to be declared nondischargeable.  To establish a debt’s

nondischargeability under section 523(a)(2)(A), a creditor must establish five elements. 

(American Express Travel Related Services Co. v. Hashemi (In re Hashemi) (9th Cir. 1996)

104 F.3d 1122, 1125, hereafter Hashemi.)  Those five elements are identical to the elements

of common law fraud and are as follows:  (1) that the debtor made a representation; (2) that

the debtor knew the representation was false; (3) that the debtor made the false representation

with the intent and purpose of deceiving the creditor (this element is commonly referred to as

“fraudulent intent”); (4) that the creditor relied on the debtor’s false representation; and (5)

that the creditor sustained a loss as a proximate result of the false representation.  (Ibid.)  A

creditor is required to establish these elements only by a preponderance of the evidence. 

(Grogan v. Garner (1991) 498 U.S. 279, 291.)

One of the three credit card companies moved to dismiss its adversarial proceeding. 

The bankruptcy court granted that company’s motion to dismiss, and respondent's debts to

that third credit card company and his debts to the fourth credit card company as well as his



8Respondent's remaining $37,727 in debts are calculated as follows:  $4,015 in debts
on the third credit card, $8,712 in debts on the fourth credit card, and $25,000 in gambling
markers.
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gambling markers to three casinos were thereafter discharged when the bankruptcy court

filed its order of discharge on October 10, 1994.

The other two credit card companies maintained their adversarial proceedings against

respondent and pursued their claims against him to judgment.  Those two companies are

Bank One and First Card.  Between May 28, 1994, and July 4, 1994, respondent made

charges and obtained cash advances totaling $12,268 on his credit card from Bank One and

totaling $7,059 on his credit card from First Card.  Respondent’s debts to these two

companies total $19,327 and are the subject of this disciplinary proceeding.  Respondent's

remaining debts of $37,727, which were discharged in bankruptcy, are not questioned or

otherwise challenged in this disciplinary proceeding.8  Nonetheless, as noted below, we do

consider respondent's debts on the third and fourth credit cards for purposes of determining

whether he had the intent to repay the $19,327 in questioned debts on his credit cards from

Bank One and First Card.

Respondent was the only witness in each of the adversary proceedings.  Because there

is no right to jury trial in dischargeability proceedings (Hashemi, supra, 104 F.3d at p.1124),

the bankruptcy court was the finder of fact in each of these proceedings.  In determining

whether respondent’s debts to Bank One and First Card were nondischargeable, the



9The 12 Dougherty factors are (1) the length of time between the credit card charges
and the filing for bankruptcy, (2) whether the debtor consulted an attorney before making the
credit card charges, (3) the number of charges made, (4) the amounts of the charges, (5) the
debtor’s financial condition at the time the charges were made, (6) whether the debtor’s
charges exceeded the card’s credit limit, (7) whether the debtor made multiple charges on one
day, (8) whether the debtor was employed at the time the charges were made, (9) the debtor’s
continuing prospects for employment, (10) the financial sophistication of the debtor, (11)
whether there was a sudden change in the debtor’s buying or spending habits, and (12)
whether the purchases were for necessities or luxuries.  (84 B.R. at p. 657.) 

10Respondent attacks this fraud finding on the asserted grounds that the bankruptcy
court did not address or find each of the five elements of fraud.  (See Hashemi, supra, 104
F.3d at p. 1125 [creditors must establish each of the five elements of common law fraud].) 
Respondent contends that, because the bankruptcy court's fraud finding is defective, it is
unfair to use it against him in this disciplinary proceeding.  We do not address respondent's
attacks on the bankruptcy court's fraud finding because the hearing judge did not and we do
not give it preclusive effect under principles of collateral estoppel.  In addition, as noted
below, reliance upon the bankruptcy court's fraud finding is not necessary to establish
respondent's culpability for the charged section 6106 violations.

11Respondent also attacks this fraud finding on the asserted grounds that the
bankruptcy court did not address or find each of the five elements of fraud.  (See our
discussion in footnote 10 above.)
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bankruptcy court applied the 12 non-exclusive factors that the Bankruptcy Appellate Panel of

the Ninth Circuit set forth in In re Dougherty (Bankr. 9th Cir. 1988) 84 B.R. 653, 657.9

In Bank One’s adversarial proceeding, the bankruptcy court applied the 12 factors and

found that respondent engaged in actual fraud when he incurred the $12,268 in debts on his

Bank One credit card and, accordingly, entered a judgment declaring respondent’s debts to

Bank One nondischargeable under section 523(a)(2)(A).10

In First Card’s adversarial proceeding, the bankruptcy court also found that

respondent engaged in actual fraud when he incurred the $7,059 in debts on his First Card

credit card and, accordingly, entered a judgment declaring respondent’s debts to First Card

nondischargeable under section 523(a)(2)(A).11  Even though Bank One did not do so, First



12The bankruptcy court’s judgment was actually for $7,038.87.  We obtained the
$7,059 figure from the “schedule of current position on certain dates” that respondent
prepared and which was admitted in the hearing department as Exhibit 2.  We consider the
$20.13 difference between the two figures to be immaterial and, therefore, do not address the
issue further.
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Card sought a money judgment against respondent from the bankruptcy court.  Consequently,

the bankruptcy court awarded First Card a money judgment against respondent in the amount

of $7,059.12  The bankruptcy court also awarded First Card its costs and statutory interest.

Respondent appealed the two bankruptcy court judgments to the United States District

Court for the Eastern District of California.  But the district court affirmed both judgments. 

Respondent then appealed to the Ninth Circuit Court of Appeals.  And, in separate

unpublished memorandum opinions, the Ninth Circuit affirmed both of the bankruptcy

court’s judgments.   Respondent sought reconsideration in the Ninth Circuit, which was

denied.  Thereafter, the Ninth Circuit’s memorandum opinions became final and the

bankruptcy court’s judgments against respondent became final.

Because the bankruptcy court’s findings that respondent committed actual fraud when

he incurred the $19,327 in debts on his Bank One and First Card credit cards were made

under the preponderance of the evidence evidentiary standard, and not the clear and

convincing evidentiary standard that is applicable in attorney disciplinary proceedings, the

hearing judge correctly declined to apply principles of collateral estoppel to bind respondent

with those civil findings in this proceeding.  (In the Matter of Kittrell (Review Dept. 2000) 4

Cal. State Bar Ct. Rptr. ___, ___ [typed opn. p. 12]; In the Matter of Applicant A (Review

Dept. 1995) 3 Cal. State Bar Ct. Rptr. 318, 329.)  Nonetheless, because the bankruptcy

court’s findings are supported by substantial evidence, they are entitled to a strong
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presumption of validity in the State Bar Court.  (Lefner v. State Bar (1966) 64 Cal.2d 189,

193; In the Matter of Applicant A, supra, 3 Cal. State Bar Ct. Rptr. at p. 325.)

Contrary to respondent’s contention, the hearing judge, in making his culpability

findings, correctly reweighed the evidence and testimony from the two adversarial

proceedings under the clear and convincing evidentiary standard and gave respondent a fair

opportunity in this proceeding to contradict, temper, or explain the evidence and testimony

from the adversarial proceedings with additional evidence.  (In the Matter of Kittrell, supra, 4

Cal. State Bar Ct. Rptr. at p. ___ [typed opn. pp. 12-14].)  In addition, the hearing judge

correctly permitted the State Bar to present additional evidence on the issue of respondent’s

culpability.  (Ibid.)

As we noted above, the dispositive issue in this proceeding is whether respondent

made the charges and obtained the cash advances totaling $19,327 on his Bank One and First

Card credit cards without intending to repay them.  As we also noted above, the act of

borrowing money without intending to repay it involves dishonesty and moral turpitude as a

matter of law.  Thus, to establish respondent’s culpability for the charged section 6106

violations, the State Bar need only prove that he incurred these $19,327 in credit card debts

without intending to repay them.  Unlike Bank One and First Card who were required to

prove the five elements of common law fraud to obtain a judgment declaring that

respondent's debts to them are nondischargeable under section 523(a)(2)(A), the State Bar is

not required to establish each of the five elements of common law fraud to establish the

charged violations of section 6106.



13The remaining portion of the $19,327 total consists of a miscellaneous charge of
$141 on June 21, 1994, a miscellaneous charge of $134 on June 24, 1994, and interest and
service charges of $224.
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After he weighed all the evidence, the hearing judge was “clearly convinced that

Respondent borrowed without an intent to repay the money, which is an act of dishonesty.” 

Our independent review of the record also leads us to this conclusion.

While this is not a dischargeability proceeding under the bankruptcy code, we do

consider the 12 Dougherty factors to be a helpful guide in determining whether respondent

incurred the $19,327 in credit card debts without intending to repay them.  “[T]he Dougherty

factors provide a useful means of objectively discerning intent based on the probabilities of

human conduct.”  (Household Credit Serv. v. Ettell (In re Ettell) (9th Cir. 1999) 188 F.3d

1141, 1145.)  Even though we view the objective inferences drawn from a consideration of

the Dougherty factors to be highly probative of whether an attorney incurred a debt without

intending to repay it, we do not view them as dispositive.  (Cf. Ettell, supra, 188 F.3d at p.

1145.)  The 12 factors “are non exclusive; none is dispositive, nor must [an attorney’s]

conduct satisfy a minimum number in order to prove [lack of] intent [to repay].”  (Hashemi,

supra, 104 F.3d at p. 1125.)

The length of time between the credit card debts and the filing of bankruptcy. 

Respondent incurred all but a small portion of the $19,327 in questioned debts on his

Bank One and First Card credit cards by obtaining seven cash advances on those cards

between May 28, 1994, and July 4, 1994.  Those seven cash advances total $18,828.13

Respondent correctly points out that he obtained most of these seven cash advances

during the three-day period from June 10, 1994, to June 12, 1994.  During that three-day
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period, respondent obtained five out of the seven advances.  Those five advances total

$15,302.  Respondent had previously obtained one of the seven advances on May 28, 1994. 

That advance was for $3,001.  Thus, at the end of the three-day period on June 12, 1994,

respondent had obtained six of the seven advances totaling $18,303 ($15,302 plus $3,001) on

his Bank One and First Card credit cards.  Respondent obtained the seventh and last advance

on July 4, 1994.  That advance was for $525.

With respect to the debts totaling $12,727 that respondent incurred on his other two

credit cards between May 28, 1994, and July 4, 1994, all but a small portion of the $12,727

were for cash advances.  Specifically, respondent obtained five cash advances totaling

$11,350 on those two credit cards.

Respondent testified that, by early July 1994, he had lost not only all of the $18,828 in

cash advances he obtained from his Bank One and First Card credit cards, the $11,350 in

cash advances he obtained from his other two credit cards, and the $25,000 in gambling

markers listed on his bankruptcy petition, but also all of his remaining funds and liquid

assets.  Respondent claims that, after he received his July credit card billing statements, he

concluded that he was forced to file for bankruptcy.  And he did so on July 20, 1994, without

attempting to work out a repayment plan with even one of his creditors.

When respondent was asked in the hearing department whether he contacted any of

the credit card companies in an attempt to work out a repayment plan before he filed for

bankruptcy, he answered:  “No.  They were contacted by the bankruptcy court.”  And, when

he was asked whether he considered paying off the credit card debts in installments before he

filed for bankruptcy, he also answered: “No.”  Moreover, respondent testified that he was not
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aware that he could make minimum monthly payments on his credit card debts instead of

paying them off in full when he received the bills; he testified that he did not finally become

aware of the monthly payment option “until all of this came to a head.  When we were

preparing for trial, then I began to look at this.”  He further testified that he “was not fully

conscious of [the credit card companies’ minimum pay provisions].  I don't know how else to

put that.  And my not being fully conscious of it is probably because I didn’t care.  I owed the

money.  I paid it in full.”  Not only is respondent's testimony not believable, it is inconsistent

with his claim that he always paid his credit cards bills in full to avoid having to pay any

interest.  It is also inconsistent with his testimony in the bankruptcy court.

Respondent testified in Bank One's adversarial proceeding:  “And you notice on

[Bank One's billing] statement, and I would represent that on all these statements until I got

into real serious trouble in June and July [1994] I never even had to pay any late fees, a late

charge.  I always paid the thing on time.  Okay.  According to the billing cycle.  [¶]  Now, not

only that [Bank One's] bills as well as bills of all the other credit companies always had an

amount called a minimum payment small amount, and I didn't even do that.  I always paid the

entire statement when due . . . . ” (Emphasis added.)

In his closing arguments in Bank One's adversarial proceeding, respondent argued: 

“Now, on the date that I borrowed from [Bank One] I had enough funds to pay them and I

have habitually, habitually paid [Bank One] and all the other credit card companies on time

in full although their statements always said that I could pay the small minimum payment

every month and that they would be satisfied with that.  [¶]  I always paid them in full until

the really serious problem came up [in June and July 1994], and that is [evidence] of my



14As we noted above, respondent even claims that, before the summer of 1994, he
always paid his credit cards off as soon as he received the statements to avoid having to pay
any interest.
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intention, Your Honor, to pay.  It's a habit, it's a custom and I habitually pay them on time in

full even though under the terms of their own statements that they gave me, I could have paid

just a little bit at a time.”  (Emphasis added.)  Respondent's testimony and closing arguments

in bankruptcy court simply don't make sense unless respondent knew for years that when he

got a credit card billing statement (including Bank One's statements) he had the option of

either paying the amount due in full to avoid having to pay any interest14 or making at least

the stated minimum payment and thus incur interest charges on the unpaid balance.

Whether respondent consulted another attorney concerning bankruptcy before the
debts were incurred, and respondent’s financial sophistication.

There is no evidence that respondent consulted a bankruptcy attorney before he

incurred the $19,327 in questioned credit card debts.  Nevertheless, we find that, at a

minimum, respondent knew that he could attempt to avoid repaying these debts by filing a

bankruptcy petition.  Furthermore, in light of respondent's legal training and extensive

accounting and financial experience as outlined above, his claim of being completely

ignorant of bankruptcy law is simply implausible.

The number and amount of respondent’s charges.

As indicated above, on his credit cards from Bank One and First Card, respondent

obtained seven cash advances totaling $18,828 and made two miscellaneous charges totaling

$275 ($141 plus $134) right before filing for bankruptcy.  Six of those seven cash advances
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were for more than $3,000.  Furthermore, three of the seven advances totaling $9,201 were

obtained on the same day – June 11, 1994.

And, as indicated above, respondent also obtained five cash advances totaling $11,350

on his other two credit cards.  Three of the five cash advances were for more than $3,000. 

Furthermore, three of the five advances totaling $7,725 were obtained on the same day – June

11, 1994.  Thus, on June 11, 1994, respondent obtained six cash advances totaling $16,926

on his four credit cards.

Whether respondent’s charges and cash advances were above his credit limits.

After obtaining the seven cash advances totaling $18,828 on his Bank One and First

Card credit cards, respondent had only $1,350 of his $8,500 credit limit remaining on his

Bank One credit card and had exceeded his $9,500 credit limit on his First Card credit card

by $2,770.  Furthermore, after obtaining the five cash advances totaling $11,350 on his third

and fourth credit cards, respondent had exceeded his credit limits on each of those cards.

Respondent’s financial condition at the time of the charges and cash advances.

Respondent also argues in his “Appellant's Opening Brief” that he “always had

sufficient liquid resources in Fresno Banks on each date that he received cash advances from

Bank One and First Card.  On [June 12, 1994], the total owed to these two credit card

companies was $18,362.69 against $35,432.45 in liquid resources.  (Exhibit A).  Even

considering all credit card charges, including those whose dischargeability in bankruptcy

were not questioned, on June 12, 1994, Respondent had a total of $29,293.50 versus liquid

resources of $35,432.45.”  According to respondent, the fact that he allegedly had sufficient

liquid resources with which to repay the cash advances from Bank One and First Card on the



15This figure includes respondent's $18,303 total cash advances on his credit cards
from Bank One and First Card as of June 12, 1994, plus $10,931 in charges and cash
advances that respondent had incurred on his third and fourth credit cards as of June 12,
1994.
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day he obtained them, strongly supports his claim that he intended to repay the debts in full. 

We cannot agree.  Respondent’s factual assertion itself is misleading.  Respondent did not

have $35,432.45 “in liquid resources in Fresno Banks.”  Of this $35,432.45, $14,700 was

only a line of credit at First Interstate Bank.  Yet, on “Exhibit A” to his “Appellant’s Opening

Brief” and on State Bar Exhibit 2, respondent lists that line of credit as though it were a bank

account at First Interstate Bank in which he had $14,700 on deposit.  (While respondent

testified that his “liquid resources” included a $14,700 credit limit, he also testified that

“liquid resources” were his “cash assets” and that “liquid resources” are what was in his bank

accounts.)

Moreover, respondent’s comparison of his $18,362.69 in cash advances from Bank

One and First Card as of June 12, 1994, to his alleged $35,432.45 in liquid resources on June

12, 1994, does not provide an accurate picture of his financial condition on that date.  Using

respondent's liquid asset comparison method, an accurate picture of respondent's financial

condition on June 12, 1994, may be obtained by comparing his total credit card debts (i.e., his

debts on all four of the credit cards; not just his debts on his Bank One and First Card credit

cards) to his total liquid assets (i.e., cash on hand, cash in the bank, and marketable

securities).  On June 12, 1994, respondent’s total credit card debts were $29,293.50,15 and his

total liquid assets were $20,732.45 ($35,432.45 less $14,700).  Thus, on June 12, 1994,

respondent's debts on all four of his credit cards exceeded his liquid assets by $8,561.05.  In
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other words, excluding the alleged equity in respondent's home, respondent had a negative

net worth of $8,561.05 on June 12, 1994.

According to respondent's bankruptcy petition, he incurred the $25,000 in gambling

markers listed in his bankruptcy petition during the 10-day period between June 25, 1994,

and July 3, 1994, which was after he had obtained all but the seventh of the questioned cash

advances on his Bank One and First Card credit cards.  Thus, respondent argues that we

should not consider these $25,000 in markers when determining his financial condition when

he obtained the first six of the seven questioned cash advances.  We agree.  The fact that

respondent borrowed an additional $25,000 days after he had already obtained the first six

cash advances is irrelevant to respondent's financial condition when he obtained those first

six advances.

However, the $25,000 in markers are relevant to determining respondent's financial

condition on July 4, 1994, when he obtained the seventh and last of the questioned cash

advances.  According to Exhibit A to his “Appellant's Opening Brief,” respondent's liquid

resources totaled $20,082 on July 4, 1994; accordingly, his liquid assets on that day totaled

only $5,382 ($20,082 less $14,700).  Thus, before respondent obtained the seventh cash

advance on July 4, 1994, his total debts of $56,529 exceeded his actual liquid assets of

$5,382 by $51,147.  In other words, excluding the alleged equity in respondent's home,

respondent had a negative net worth of $51,147 before he obtained the questioned cash

advance, which as noted above was for $525.
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We reject respondent's description of the $525 cash advance as small and not material. 

Regardless of the amount, obtaining a cash advance without intending to repay it is dishonest

and involves moral turpitude.

We also consider highly relevant the facts that, on June 10, 1994 (which was the same

day that respondent obtained a $3,001 cash advance from Bank One), respondent repaid a

$5,000 marker to a Las Vegas casino; and (2) that, on June 11, 1994 (which is the same day

on which respondent obtained six cash advances totaling $16,926 on his four credit cards),

respondent repaid markers totaling $10,000 to two Las Vegas casinos.  Thus, it is clear that

respondent “effectively” used, if not actually used, all or part of these advances to repay

preexisting gambling debts.

Moreover, respondent’s claim that he intended to repay the cash advances with his

gambling winnings is not convincing.  Respondent’s alleged intent or hope to repay the cash

advances from his gambling winnings is too speculative and unreasonable to constitute or

evidence intent to repay.  (See American Express Travel Related Servs. Co. v. Nahas (In re

Nahas) (Bankr. S.D.Ind.1994) 181 B.R. 930, 934; In re Hansbury (Bankr. D.Mass.1991) 128

B.R. 320; but see AT&T Universal Card Servs. v. Alvi (In re Alvi) (Bankr. N.D.Ill.1996) 191

B.R. 724, 734 [debtor's hope to repay debts from gambling winnings is evidence of intent to

repay].)  This is particularly true in this case where respondent is obtaining large cash

advances on the same day he is repaying gambling debts in the form of casino markers.  And

it is particularly true in this case where respondent has not proffered any documentary

evidence to support his claims that, before his “free fall,” he was an experienced and

“successful” or “winning” blackjack player.  Moreover, in light of the fact that respondent
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never kept any records of his gambling winnings and losses, any hope of repaying any

portion of his credit card debts with gambling winnings is unreasonable.

We do not find respondent’s claim that he intended to repay the cash advances with

his income to be convincing evidence of intent to repay.  Without question, his income was

inadequate and unpredictable in relation to the large amount of debt and net gambling losses

he was incurring for, at least, the 12 months prior to the filing of his bankruptcy petition. 

This strongly suggests that respondent incurred the $19,327 in debts to Bank One and First

Card without intending to repay them.

During the last eight months of 1992 (which was the first year in which respondent

began practicing law as a sole practitioner), respondent earned a net income from practicing

law of $6,358.15, which is approximately $795 per month.  In 1993, his net income from

practicing law rose to $34,615.85, which is approximately $2,885 per month.  For the period

of January 1994 until July 18, 1994 (which was two days before respondent filed his

bankruptcy petition), respondent’s gross income (i.e., income before business expenses – law

office rent, telephone, etc.) was $21,617.63, which is approximately $3,325.79 per month. 

And, for the four months immediately before he filed for bankruptcy (i.e., April, May, June,

and July 1994), his gross income was only $1,620 per month.

In other words, before respondent filed his bankruptcy petition in July 1994, his

approximate gross monthly income was either $3,325.79 or $1,620.  However, his personal

living expenses alone were, at least, $2,200 per month.  Even if respondent could reasonably

have expected that his net income from his law practice would double from $34,615.85 (or

$2,885) per month in 1993 to $69,231.70 (or $5,769.31 per month) in 1994, his income



23

would still have been insufficient and inadequate to repay the large debts and gambling losses

he was incurring.

During a short period, respondent obtained multiple cash advances on his credit cards

either almost meeting or exceeding his credit limits, continued to obtain credit in the form of

gambling markers from various casinos, and then apparently lost all of his remaining “liquid

assets” during his “free fall” from late May 1994 to early July 1994.  He argues that he was

then forced to immediately file bankruptcy in mid July 1994 without even considering or

attempting to work out a repayment plan with his creditors or, if he is really totally ignorant

of bankruptcy law as he claims, without seeking the advice of a bankruptcy attorney to

determine if there were alternatives to immediately filing a chapter 7 petition for complete

discharge (i.e., a chapter 13 petition under which respondent could have had a court ordered

workout plan with respondent's creditors).

In summary, respondent incurred debts totaling $57,054 within a period of 37 days, all

but exhausting his credit line with the credit card companies and receiving substantial credit

from the casinos, and then filed to have them discharged in bankruptcy within just 16 days

after he obtained his last credit card cash advance.  Respondent claims not to have consulted

an attorney, but rather was persuaded to seek bankruptcy protection by Donald Trump, who

spoke of his bankruptcy experience on television.  We do not lose sight of the fact that it is

respondent, himself an attorney and a CPA who is very sophisticated financially, who would

have this court believe that he was ignorant of bankruptcy laws.  We are not persuaded.

“Intent to repay requires some factual underpinnings which lead a person to a degree

of certainty that he or she would have the ability to repay.  Mere hope, or unrealistic or



16Respondent incorrectly cites rule 220(c) in his appellant’s brief.
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speculative sources of income, are insufficient.”  (Chemical Bank v. Clagg (Bankr. C.D.Ill.

1993) 150 B.R. 697, 698, emphasis added.)  The record clearly establishes respondent's

hopeless financial condition, at least, from May 28, 1994, through July 4, 1994, if not during

the entire 12-month period preceding his bankruptcy petition.  Despite his meager and

unpredictable income and monthly living expenses in excess of $2,200, respondent continued

to make charges and obtain cash advances totaling $32,054 on his four credit cards in the

face of staggering gambling losses and lack of adequate liquid assets to repay his debts.

In sum, respondent could not have possibly failed to perceive the hopelessness of

repaying his mounting cash advances in the face of his gambling losses and lack of assets and

current income.  The circumstantial evidence clearly and convincingly establishes that

respondent incurred the $19,327 in credit card debts to Bank One and First Card without

intending to repay it.

II.  The Hearing Judge’s Decision Is Not Void.

In his second point of error, respondent contends that the hearing judge’s decision is

void (1) because the hearing judge did not file the decision within 90 days after he took the

case under submission as required by rule 220(b)16 and (2) because, according to respondent,

the Clerk of the State Bar Court did not properly serve a copy of the hearing judge's decision

on him.  For the reasons stated below, we reject both of respondent’s arguments and hold that

the hearing judge’s decision is valid although it is superseded by this opinion on review (In

the Matter of Hunter (Review Dept. 1994) 3 Cal. State Bar Ct. Rptr. 81, 87 [on de novo

review, review department opinions supersede hearing department decisions]).



17Respondent erroneously recites in his appellant’s brief that the hearing judge took
the case under submission on November 12, 1999.

18The 90th day was actually February 13, 2000; however, that day was a Sunday. 
Accordingly, the hearing judge’s decision was not due until the following Monday, February
14, 2000.
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A. The 90-day time limit in rule 220(b) is neither mandatory nor jurisdictional.

In 1998, the State Bar Board of Governors amended rule 220.  It adopted a new

subdivision (b) to that rule.  That new subdivision (b), which applies in all cases in which the

matter was taken under submission on or after February 1, 1999, provides that “[t]he Court

shall file its decision within ninety (90) days of taking the matter under submission, unless a

shorter period for filing the decision in an expedited proceeding is required by statute, by

Supreme Court rule, or by these rules.”  In the present case, the hearing judge took the matter

under submission on November 15, 1999.17  Therefore, under rule 220(b), he should have

filed his decision no later than February 14, 2000.18  However, he did no do so.  He filed his

decision four days late on February 18, 2000.

First, respondent cites no authority for his novel proposition that a late filed decision

is void.  And, clearly, we are unaware of any.  Second, construing the 90-day time limit in

rule 220(b) as mandatory or jurisdictional would be unjustifiably inconsistent with the long-

standing Supreme Court precedent that, once it has been established that an attorney has

engaged in professional misconduct, the misconduct will not be disregarded because of

irregularities in the disciplinary proceeding unless the irregularities reasonably can be seen to

have resulted in actual unfairness or specific prejudice to the attorney.  (See, e.g., In re Gross

(1983) 33 Cal.3d 561, 566-567.)  Third, such a construction would be inconsistent with our
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own Rules of Practice that have long provided (in relevant part) that no proceeding shall be

dismissed, nor shall the recommended discipline be reduced, nor shall the disposition of a

State Bar Court proceeding be influenced in any manner solely because of a hearing judge's

failure to comply with the filing deadlines set forth in the Rules of Practice.  (Former

Provisional State Bar Ct. Rules of Prac., rule 1130(d), now State Bar Ct. Rules of Prac., rule

1130(e).) 

In sum, we hold that the 90-day time limit in rule 220(b) is neither mandatory nor

jurisdictional, but directory.  Accordingly, we reject respondent’s contention that the hearing

judge’s decision is void because it was filed four days after the expiration of the ninety-day

time limit.  Furthermore, because respondent has failed to establish that he has suffered any

actual harm or prejudice, he is not entitled to any relief for the hearing judge’s failure to file

his decision within the time prescribed in rule 220(b).  “The claimed ‘injustice’ done to

[respondent] is that because of the delay his future was made uncertain . . . .  Undoubtedly

this created a period of pressure and tension for [respondent], but this fact alone does not

require a dismissal of these proceedings.”  (Arden v. State Bar (1959) 52 Cal.2d 310, 316.)

B. The clerk properly served a copy of the hearing judge’s decision on respondent.

Respondent contends that the hearing judge's decision is void because, according to

respondent, the Clerk of the State Bar Court did not properly serve a copy of the decision on

him.  In support of this novel contention, respondent claims that the clerk was required to

serve a copy of the hearing judge’s decision on him by mailing a copy to him at the address

he maintains on the official membership records of the State Bar (official address). 

Respondent further claims that the clerk did not mail a copy of the decision to him at his



19Respondent admits to using his home address as his official address.  Section
6002.1, subdivision (a)(1), expressly requires an attorney to use his current office address as
his official address unless he does not have an office address.  Throughout these proceedings,
respondent has admittedly maintained a law office.  Accordingly, it is clear that respondent
has used his home address as his official address in violation of section 6002.1, subdivision
(a)(1).
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official address,19 but instead improperly mailed it to the address of his old office, which he

describes as “an old, abandoned, vacant business suite.”

Not surprisingly, respondent cites no authority to support his novel theory that a

clerk’s failure to correctly serve a copy of a court’s decision renders the decision void.  And

we are unaware of any.  In any event, we reject respondent's contentions because we find that

the clerk properly served a copy of the hearing judge's decision on respondent.

Rule 61(b) clearly provides that, except with respect to the initial pleading in a

proceeding, a respondent shall be served at the respondent's official address “unless, with

respect to the proceeding in connection with which the service is made, the [respondent] has

counsel of record or has designated a different address for service in the response . . . .” 

(Emphasis added.)  Moreover, rule 103(c)(1) clearly requires that a respondent's response (or

answer) to the notice of disciplinary charges (NDC) must contain “an address on service of

the respondent in the proceeding.”  And that address for service is the address listed in the

upper left-hand corner of the first page of the response.  (Cf. State Bar Ct. Rules of Prac., rule

1110(b)(1); see also State Bar Ct. Rules of Prac., rule 1110(h) [“A party who is not

represented by counsel shall sign the party's pleading and state the party's address and

telephone number on the first page of the pleading.”].)   



20On June 14, 1999, respondent also filed a “Status Conference Statement” form that
he filled out and signed.  That form contains a specific section in which the respondent (or his
attorney if he has one) is to write his name and address.  In that section, respondent wrote his
name and again listed the Kern Street address as his address for service.

28

On May 27, 1999, a copy of the NDC in this matter was properly served on

respondent at his official address.  Thereafter, on June 14, 1999, respondent, appearing in

propria persona, filed and served his response (answer) to the NDC.

In the top left-hand corner on the face page of his response and directly below his

name, his State Bar membership number, and his title “Attorney at Law,” respondent listed

his address as:  2115 Kern Street, Suite 103-M, Fresno, CA  93721 (the Kern Street

address).20  By listing the Kern Street address on the face page of his response to the NDC,

respondent designated the Kern Street address as his address for service in this proceeding. 

(Rules 61(b), 103(c)(1); State Bar Ct. Rules of Prac., rule 1110(b)(1) & (h).)  Respondent's

contentions to the contrary are not only meritless, but frivolous.

Respondent listed the Kern Street address as his address on every pleading that he

filed in this matter before the hearing judge filed his decision.  And every document or notice

that the clerk served on respondent after respondent filed his answer to the NDC and before

the hearing judge filed his decision was served on respondent at the Kern Street address. 

There is no evidence that respondent ever complained to the clerk or notified the clerk that he

wanted to be served at a different address. Nor is there even an allegation by respondent that

he did not receive the copy of the hearing judge's decision that was properly served on him at

the Kern Street address.

III.  The Hearing Judge’s Restitution Recommendation is Not Illegal.
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In April 1999, which was eight months before the trial in this proceeding, respondent

finally repaid the $7,059 in purchases that he charged and the cash advances he obtained on

his First Card credit card between May 28, 1994, and July 4, 1994.  However, respondent has

still not repaid the $12,268 in cash advances he obtained on his Bank One credit card

between May 28, 1994, and July 4, 1994.

Respondent contends that, because he used the $12,268 in cash advances that he

obtained on his Bank One credit card to play blackjack, they are gambling debts.  Citing

Metropolitan Creditors Service v. Sadri (1993) 15 Cal.App.4th 1821, respondent further

contends that, because his debts to Bank One are “gambling debts,” they are not enforceable

in California.  Respondent then argues that, because his “gambling debts” to Bank One are

not enforceable in California, the hearing judge’s recommendation that he be ordered to make

restitution to Bank One in the amount of $12,268 is illegal.  We disagree.

In California, it is well established that restitution in attorney disciplinary proceedings

is not a form of debt collection.  (Cf. Brookman v. State Bar (1988) 46 Cal.3d 1004, 1008-

1009 [restitution is not imposed solely because the attorney has not paid a debt discharged in

bankruptcy].)  Nor is it used as a means of compensating the victim of wrongdoing. 

(Sorensen v. State Bar (1991) 52 Cal.3d 1036, 1044.)  However, restitution is an important

part of rehabilitation and public protection because it forces errant attorneys to confront, in

concrete terms, the harm that their misconduct has caused.  (Brookman v. State Bar, supra,

46 Cal.3d at p. 1009.)  Because the responsibilities of a lawyer differ from those of a layman,

a lawyer may be required to make restitution as a moral obligation even when there is no
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legal obligation to do so.  (In the Matter of Distefano (Review Dept. 1991) 1 Cal. State Bar

Ct. Rptr. 668, 674.)

In sum, we not only conclude that the hearing judge’s recommendation that

respondent be required to make restitution to Bank One is legal, we also conclude that it is

appropriate and necessary to respondent’s rehabilitation and for protection of the public. 

Accordingly, we too shall recommend that respondent be ordered to make restitution to Bank

One.

IV.  There Is No Rational Basis To Support the Recommendation that 
Respondent be Required to Attend Gamblers Anonymous Meetings.

We agree with respondent’s contention that there is no factual basis to support the

hearing judge’s recommendation that he be required to attend Gamblers Anonymous

meetings.  We addressed a similar issue in In the Matter of Koehler (Review Dept. 1991) 1

Cal. State Bar Ct. Rptr. 615, 629.  In that case, we held that, before a mental health treatment

condition may be recommended, there must be either expert or other clear evidence of a

mental or other problem requiring such treatment.  (Ibid., citing In re Bushman (1970) 1

Cal.3d 767, 777, disapproved on other grounds in People v. Lent (1975) 15 Cal.3d 481, 486,

fn. 1.)

The State Bar neither impeached nor rebutted respondent’s testimony that he has not

gambled since 1994.  The State Bar did not proffer any expert testimony that respondent

suffers from compulsive gambling.  Nor is there any other evidence in the record establishing

or indicating that respondent currently suffers from compulsive gambling.
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The State Bar’s reliance on In re Kelley (1990) 52 Cal.3d 487 to support the hearing

judge’s recommendation that respondent be ordered to attend Gamblers Anonymous

meetings is misplaced.  In Kelley the Supreme Court rejected Kelley's “contention that

referral to the State Bar alcohol abuse program [was] unsupported by the evidence and

unnecessary to protect the public.  As the State Bar points out, the first step after referral is

evaluation and screening for suitability of enrollment in the program. We agree with the

review department that two drunk driving convictions, the second involving a violation of a

court order based on the first, warrant this measure even absent an evidentiary finding that

petitioner in fact suffers from such a problem.”  (Id. at pp. 498-499.)  Kelley’s two drunk

driving convictions, the second of which was committed in violation of the terms of the

criminal probation imposed on her as a result of her first conviction, distinguish Kelley from

the present case.  Another distinguishing factor is that in Kelley the Supreme Court noted that

Kelley’s drunk driving convictions and the circumstances surrounding them indicated that

she had a problem of alcohol abuse.  (Id. at pp. 495-496, 498.)

In sum, there is no basis to support the requirement that respondent attend Gamblers

Anonymous meetings.  In our view, the hearing judge's recommended probation condition

requiring that respondent refrain from all gambling will adequately serve the purposes of

attorney disciplinary proceedings.

V.  Aggravating and Mitigating Circumstances.

A. Aggravating circumstances.

We adopt the hearing judge’s finding that respondent’s failure to repay any portion of

his 1994 debts to First Card until 1999 establishes respondent’s indifference towards



21The standards are found in title IV of the Rules of Procedure of the State Bar.  All
further references to standards are to this source.
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rectification of and atonement for the consequences of his misconduct, which is an

aggravating circumstance under standard 1.2(b)(v) of the Standards for Attorney Sanctions

for Professional Misconduct.21  Similarly, we adopt the hearing judge’s findings that

respondent’s failure to repay any portion of his $12,268 nondischargeable debt to Bank One

is also an aggravating circumstance and supports our finding that respondent had no intention

to repay.

B. Mitigating circumstances.

Respondent has been practicing law for more than 16 years without any prior record

of discipline.  We adopt the hearing judge's finding of this mitigating circumstance pursuant

to standard 1.2(e)(i). 

However, respondent is not entitled to any mitigation for making restitution to First

Card in April 1999 because it was made under the pressure of the State Bar’s investigation

and initiation of disciplinary proceedings against him and the pressure of First Card’s money

judgment against him.  (Warner v. State Bar (1983) 34 Cal.3d 36, 47 [an attorney is not

entitled to any mitigation for restitution made as a matter of expediency or under pressure];

cf. In the Matter of Ike (Review Dept. 1996) 3 Cal. State Bar Ct. Rptr. 483, 490 [“compliance

with a criminal restitution order, no matter how timely, is not a mitigating circumstance”].) 

To conclude otherwise would inappropriately reward respondent with mitigation merely for

doing what he was already legally required to do.
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VI.  The Appropriate Level of Discipline.

In determining the appropriate level of discipline, we first look to the standards for

guidance.  (Drociak v. State Bar (1991) 52 Cal.3d 1085, 1090; In the Matter of Koehler,

supra, 1 Cal. State Bar Ct. Rptr. at p. 628.)  Standard 1.3 provides that the primary purposes

of discipline are to protect the public, the courts, and the legal profession; to maintain the

highest possible professional standards for attorneys; and to preserve public confidence in the

legal profession.  (See also Chadwick v. State Bar (1989) 49 Cal.3d 103, 111.)

The applicable sanction in this proceeding is found in standard 2.3, which provides

that an attorney’s culpability of an act of moral turpitude shall result in actual suspension or

disbarment depending upon the extent of harm, the magnitude of the act, and the degree to

which it relates to the attorney’s practice of law.  In the present proceeding, the magnitude of

the misconduct is substantial because it involves dishonesty with respect to money.  We agree

with the hearing judge that “Respondent’s dishonesty in repeatedly borrowing money with no

intention of repaying the same is serious and simply inexcusable.”

Next, we look to decisional law for guidance.  (See Snyder v. State Bar (1990) 49

Cal.3d 1302, 1310-1311; In the Matter of Taylor (Review Dept. 1991) 1 Cal. State Bar Ct.

Rptr. 563, 580.)  The parties have not cited any cases, and we are unaware of any, involving

an attorney’s borrowing money from credit card companies without intending to repay it.

Even if there is no clear and convincing evidence that respondent made actual

misrepresentations to Bank One or First Card in order to obtain the credit cards and to make

purchases and obtain cash advances on them, respondent’s use of the credit cards to obtain

goods and cash without intending to repay the debts is, at worst, akin to embezzlement and, at
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best, akin to abusing one’s position of trust for personal gain.  Accordingly, like the hearing

judge, we conclude that a period of actual suspension is required.  The hearing judge cited In

the Matter of Mitchell (Review Dept. 1991) 1 Cal. State Bar Ct. Rptr. 332.  In that case the

attorney misrepresented his educational background on his resume, which he used while he

was seeking employment as a lawyer.  (Id. at p. 339.)  We viewed the attorney’s “willingness

to repeatedly use false and misleading means to secure a perceived advantage in the

employment process [to be] a matter of serious concern, despite the lack of misconduct during

the ‘practice of law.’  [Citation.]”  (Ibid.)  In Mitchell we recommended and the Supreme

Court imposed a 60-day period of actual suspension on the attorney.  (See id. at p. 342.)  At a

minimum, respondent’s misconduct was as serious as the attorney’s in Mitchell; accordingly,

we shall not recommend less than a 60-day period of actual suspension in this case. 

Moreover, because the misconduct was unrelated to and, apparently, did not adversely affect

any of respondent's clients, we shall not recommend more than a 60-day period of actual

suspension.

After carefully reviewing the record independently and weighing all the appropriate

factors, we conclude that the hearing judge’s recommendation of a two-year period of stayed

suspension and a two-year period of probation on conditions, including a 60-day period of

actual suspension, is the appropriate level of discipline.

VII.  Discipline Recommendation.

We recommend that respondent Rodolfo Enrique Petilla be suspended from the

practice of law in the State of California for a period of two years; that execution of the two-
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year period of suspension be stayed; and that Petilla be placed on probation for a period of two

years on the following conditions.

1. Petilla shall be actually suspended from the practice of law in the State of California
during the first 60 days of this probation.

2. Petilla must comply with the provisions of the State Bar Act, the Rules of Professional
Conduct of the State Bar of California, and all the conditions of this probation.

3. Petilla must report, in writing, to the State Bar's Probation Unit in Los Angeles no later
than January 10, April 10, July 10 and October 10 of each year or part thereof in which
Petilla is on probation ("reporting dates").  However, if Petilla's probation begins less
than 30 days before a reporting date, Petilla may submit the first report no later than
the second reporting date after the beginning of Petilla's probation.  In each report,
Petilla must state that it covers the preceding calendar quarter or applicable portion
thereof and certify by affidavit or under penalty of perjury under the laws of the State
of California as follows:

(a) in the first report, whether Petilla has complied with all the provisions of the
State Bar Act, Rules of Professional Conduct of the State Bar, and other terms
and conditions of probation since the beginning of this probation; and

(b) in each subsequent report, whether Petilla has complied with all the provisions
of the State Bar Act, Rules of Professional Conduct of the State Bar, and other
terms and conditions of probation during the period.

During the last 20 days of this probation, Petilla must submit a final report covering
any period of probation remaining after and not covered by the last quarterly report
required under this probation condition.  In this final report, Petilla must certify to the
matters set forth in subparagraph (b) of this probation condition by affidavit or under
penalty of perjury under the laws of the State of California.

4. Subject to the assertion of any applicable privilege, Petilla must fully, promptly, and
truthfully answer all inquiries of the State Bar's Probation Unit and any assigned
probation monitor referee that are directed to Petilla, whether orally or in writing,
relating to whether Petilla is complying or has complied with the conditions of this
probation.

5. Within one year after the effective date of the Supreme Court order in this matter,
Petilla must: (1) attend and satisfactorily complete the State Bar's Ethics School; and
(2) provide satisfactory proof of completion of the school to the State Bar's Probation
Unit in Los Angeles.  This condition of probation is separate and apart from Petilla's
California Minimum Continuing Legal Education (MCLE) requirements; accordingly,
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Petilla is ordered not to claim any MCLE credit for attending and completing this
course.  (Accord Rules Proc. of State Bar, rule 3201.)

6. Petilla must abstain from all gambling.

7. Within 90 days after the effective date of the Supreme Court order in this matter,
Petilla must: (1) make restitution to Bank One, or the Client Security Fund if it has
paid, in the amount of $12,268 plus interest thereon at the rate of 10% simple interest
per annum from June 11, 1994, until paid; and (2) provide satisfactory proof of such
restitution to the State Bar’s Probation Unit in Los Angeles.

If Petilla contends that he is unable to pay this amount, he must (1) ask, within the first
30 days after the effective date of the Supreme Court order in this matter, the State
Bar’s Probation Unit in Los Angeles to assign to him a probation monitor referee and
(2) submit to that referee, within 30 days after being notified of the referee’s
assignment, a written plan for the prompt payment of as much of the amount as he is
able to pay.  The submission of any such plan by Petilla must include satisfactory proof
of his financial condition and the amount he is able to pay.  On the motion of Petilla or
the State Bar, any decision by the referee to approve or reject any payment plan
proposed by Petilla is subject to de novo review by the State Bar Court.

VIII.  Professional Responsibility Examination.

We recommend that Petilla be ordered to take and pass the Multistate Professional

Responsibility Examination administered by the National Conference of Bar Examiners

within one year after the effective date of the Supreme Court order in this matter and to

provide satisfactory proof of passage of the examination to the State Bar’s Probation Unit in

Los Angeles within that same year.

IX.  Costs.

We recommend that the costs incurred by the State Bar in this matter be awarded to the

State Bar in accordance with section 6086.10 of the Business and Professions Code and that

those costs be payable in accordance with section 6140.7 of the Business and Professions

Code. 

WATAI, J.
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We concur:

OBRIEN, P. J.
STOVITZ, J.
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